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In the District Court of the United States for the

District of Oregon.

No. L.-10,826.

CHARLES A. COLE,
Plaintiff,

vs.

SPOKANE, PORTLAND AND SEATTLE RAIL-
WAY COMPANY, a Corporation,

Defendant.

CITATION ON APPEAL.

To Charles A. Cole, GREETING:
You are hereby cited and admonished to be and

appear before the United States Circuit Court of

Appeals for the Ninth Circuit, at San Francisco,

California, within thirty (30) days from the date

hereof, pursuant to a notice of appeal filed in the
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Clerk's office of the District Court of the United

States for the District of Oregon, wherein Spokane,

Portland and Seattle Railway Company, a corpo-

ration, is appellant, and you are appellee, to show

cause, if any there be, why the judgment in said

cause should not be corrected and speedy justice

should he done to the parties in that behalf.

Given under my hand at Portland, in said Dis-

trict, this 3d day of August, in the year of our

Lord nineteen hundred thirty-one.

JOHN H. McNARY,
Judge. [1*]

District of Oregon,

County of Multnomah,—ss.

Due service of the within citation on appeal is

hereby accepted in Multnomah County, Oregon,

this 4th day of August, 1931, by receiving a copy

thereof, duly certified to as such by Fletcher Rock-

wood, of attorneys for defendant.

DAVIS & HARRIS,
Attorneys for Plaintiff.

Filed Aug. 4, 1931. [2]

In the District Court of the United States for the

District of Oregon.

July Term, 1929.

BE IT REMEMBERED, that on the 23d day of

October, 1929, there was duly filed in the District

*Page-number appearing at the foot of page of original certified

Transcript of Eecord.
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Court of the United States for the District of Ore-

gon, a complaint, in words and figures as follows,

to wit: [3]

In the District Court of the United States for the

District of Oregon.

No. L.-10,826;.

CHARLES A. COLE,
Plaintiff,

vs.

SPOKANE, PORTLAND & SEATTLE RAIL-
WAY COMPANY, a Corporation,

Defendant.

COMPLAINT.

Comes now the plaintiff, and for cause of action

against said defendant complains and alleges as

follows

:

I.

That the defendant is a corporation duly or-

ganized and existing under and by virtue of the

laws of the State of Washington and has duly

complied with the laws of the State of Oregon en-

titling it to do business therein, and is engaged in

the business of operating a railway system, a por-

tion of which extends in a general easterly and west-

erly direction through portions of Skamania

County, Washington.

II.

That plaintiff is a resident and inhabitant of the

State of Oregon.
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III.

That the plaintiff is the surviving father of Jac-

queline A. Cole, who at the time she met her death,

as hereinafter set forth, was a minor of the age of

eight years.

IV.

That at all times hereinafter alleged there was

in full force and effect in the State of Washing-

ton, the following [4] statute enacted by the

Legislature of said State, the same being known as

Section 184, Remington's Code, which said section

is as follows:

*'A father or in case of the death or desertion

of his family the mother, may maintain an

action as plaintiff for the injury or death of

a child, and a guardian for the injury or death

of his ward."

V.

That at all times hereinafter alleged there was

in full force and effect in the State of Washington

the following statute enacted by the Legislature of

said State, the same being Chapter 72 of the Session

Laws of 1923 of the State of Washington, and en-

titled "An Act relating to the age of majority and

amending sections 1572 and 10548 of Remington's

Compiled Statutes," which said chapter reads as

follows

:

''SECTION 1. That Section 1572 of Rem-

1
ington's Compiled Statutes be amended to read

i as follows:

Section 1572. Guardians herein provided
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for shall at all times be under the general direc-

tion and control of the Court making the ap-

pointment. For the purposes of this act, all

persons shall be of full and legal age when they

shall be twenty-one years old, and females shall

be deemed of full and legal age at any age

under twenty-one when with the consent of the

parent or guardian, or the person under whose

care or government they may be, they shall

have been legally married.

SEC. 2. That Section 10548 of Remington's

Compiled Statutes be amended to read as fol-

lows:

Section 10548. All persons shall be deemed

and taken to be of full age for all purposes at

the age of twenty-one years and upwards."

VI.

That approximately a half mile west of the City

of Underwood in Skamania County, Washington,

a road and thoroughfare leading to a Government

Fish Hatchery and extending in a general northerly

and southerly direction, crosses the defendant's

right of way. [5]

VII.

That on or about the 30th day of August, 1928,

the plaintiff's minor intestate was riding as a pas-

senger in an automobile being operated in a north-

erly direction on said road and thoroughfare, when

the same was violently run into and struck by a

train being operated by the defendant in a westerly

direction, and as a result thereof said intestate

received injuries which resulted in her death.
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VIII.

Plaintiff alleges that the defendant was then and

there careless and negligent in the following par-

ticulars, to wit

:

(a) That the said defendant carelessly and neg-

ligently operated said train, in view of the charac-

ter of the crossing and the conditions existing at

the place of said collision, and in view of the fact

that defendant failed to sound any warning or

alarm of its approach, at a high, dangerous and

reckless rate of speed, to wit: over forty miles per

hour

;

(b) That said defendant carelessly and negli-

gently failed to sound any warning or alarm in

approaching said intersection to warn and advise

travelers at said point;

(c) That the said defendant carelessly and

negligently maintained its right of way at and near

said crossing in a dangerous condition, in that the

defendant permitted unnecessary obstructions upon

its right of way at or near said crossing so as to

obstruct the view thereat, both of its servants ap-

proaching said crossing on a train and of persons

upon said highway, in that the defendant allowed

said right of way to become overgrown with bushes,

weeds and grass so as to obstruct said view. [6]

IX.

That at the time said minor intestate met her

death, as heretofore alleged, she was an intelligent,

industrious and healthy girl of the age of eight

years and in full possession of all her faculties, and
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was the daughter of the plaintiff, and immediately

prior to the time of her death was and had been

living with and in the sei^vice and employment of

this plaintiff, who was, and during her minority

had she lived would have been, entitled to her earn-

ings and the value of her services and earnings

over and above the cost of providing her with the

usual and customary necessities of life, which is and

would have been of the value of Twenty-five Thou-

sand ($25,000.00) Dollars, in which said sum plain-

tiff* has been damaged.

WHEREFORE, plaintiff demands judgment

against the defendant in the sum of Twenty-five

Thousand ($25,000.00) Dollars, and for his costs

and disbursements incurred herein.

DAVIS & HARRIS,
Attorneys for Plaintiff.

State of Oregon,

County of Multnomah,—ss.

I, Charles A. Cole, being first duly sworn, depose

and say that I am the plaintiff in the above-entitled

action; and that the foregoing complaint is true as

I verily believe.

CHARLES A. COLE.

Subscribed and sworn to before me this 22d day

of October, 1929.

[Seal] F. C. HILLER,
Notary Public for the State of Oregon.

My commission expires Jan. 21, 1931.

Filed October 23, 1929. [7]
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AND AFTERWARDS, to wit, on the 29th day of

October, 1929, there was duly filed in said court,

an answer, in words and figures as follows, to

wit : [8]

[Title of Court and 'Cause.]

ANSWER.

Defendant for answer to the complaint of the

plaintiff in the above-entitled case alleges:

I.

Admits the allegations of Paragraph I of the

complaint.

II.

Admits the allegations of Paragraph II of the

complaint.

III.

Admits the allegations of Paragraph III of the

complaint.

IV.

Admits the allegations of Paragraph IV of the

complaint.

V.

Admits the allegations of Paragraph V of the

complaint. [9]

VI.

Admits the allegations of Paragraph VI of the

complaint.

VII.

Admits that on or about August 30, 1928, the

said deceased daughter of plaintiff was riding as
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a passenger in an automobile being operated in a

noi-tberly direction on a road and that at said time

there was a collision between said automobile and

a car being operated b}^ the defendant on its track

in a westerly direction, and that as a residt thereof

said deceased daughter received injuries which re-

sulted in her death as alleged in Paragraph VII,

but except as so admitted defendant denies the alle-

gations of Paragraph VII of the complaint.

VIII.

Denies the allegations of Paragraph VIII of the

complaint.

IX.

Defendant has no information relating to the

facts alleged in Paragraph IX of the complaint

and for this reason upon information and belief

denies said allegations.

WHEREFORE, defendant demands that plain-

tiff take nothing by this action and that defendant

have its costs and disbursements herein.

CHARLES A. HART,
FLETCHER ROCKWOOD,
CAREY & KERR,
Attorneys for Defendant. [10]

State of Oregon,

County of Multnomah,—ss.

I, Robert Crosbie, being first duly sworn, on oath

depose and say: That I am the Secretary of Spo-

kane, Portland and Seattle Railway Company, a

corporation, defendant in the above-entitled action,

that I have read the foregoing answer, know the
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contents thereof, and that the same is true as I

verily believe.

ROBERT CROSBIE.

Subscribed and sworn to before me this 28th

day of October, 1929.

[Seal] PHILIP CHIPMAN,
Notary Public for Oregon.

My commission expires: August 28, 1931.

District of Oregon,

County of Multnomah,—ss.

Due service of the within answer is hereby ac-

cepted in Multnomah County, Oregon, this 29th day

of October, 1929, by receiving a copy thereof, duly

certified to as such by Fletcher Rockwood of at-

tornej^s for defendant.

DAVIS & HARRIS,
Attorneys for Plaintiff.

Filed October 29, 1929. [11]

AND AFTERWARDS, to wit, on the 2d day of

November, 1929, there was duly filed in said

court a reply, in words and figures as follows,

to wit: [12]

[Title of Court and Cause.]

REPLY.

Comes now the plaintiff and, in reply to de-

fendant's answer, admits, denies and alleges, as

follows

:
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I.

Denies each and every allegation, matter and

thing contained in said answer, except as here-

tofore either expressly admitted, stated, qualified

or explained in plaintiff's complaint.

WHEREFORE, plaintiff demands judgment as

prayed for in his complaint.

DAVIS & HARRIS,
Attorneys for Plaintiff. [13]

State of Oregon,

County of Multnomah,—ss.

I, Charles A. Cole being first duly sworn, depose

and say that I am the plaintiff in the above-entitled

action; and that the foregoing reply is true as I

verily believe.

CHARLES A. COLE.

Subscribed and sworn to before me this 29th day

of October, 1929.

[Seal] F. C. HILLER,
Notary Public for the State of Oregon.

My commission expires Jan. 21, 1931.

Due service by copy admitted at Portland,

Oregon, this 1st day of November, 1929.

FLETCHER ROCKWOOD,
Attorneys for Defendant.

Filed November 2, 1929. [14]
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AND AFTERWARDS, to ^Yit, on Wednesday, the

25th day of February, 1931, the same being the

78th judicial day of the regular November

Term of said court.—Present, the Honorable

JOHN H. McNARY, United States District

Judge, presiding,—the following proceedings

were had in said cause, to wit: [15]

[Title of Cause.]

MINUTES OF COURT—FEBRUARY 25, 1931—

JUDGMENT.

Now at this day comes the plaintiff by Mr. Paul

R. Harris and Mr. Donald K. Grant, of counsel,

and the defendant by Mr. Fletcher Rockwood, of

counsel. Whereupon the jurors impaneled herein

being present and answering to their names, the

further trial of this cause at the same time and

before the same jury as the cause of Charles A.

Cole vs. Spokane, Portland & Seattle Railway Com-

pany, No. L.-10,827, pursuant to the oral stipulation

of the parties hereto made and entered in open court

herein, is resumed. And the said jury having

heard the evidence adduced, the arguments of coun-

sel, and the instruction of the court, retires in

charge of proper sworn officers, to consider of its

verdict. And thereafter said jury comes into court

and returns its verdict in words and figures as

loUows, to wit

:

"We, the Jury, duly empaneled and sworn,

in the above-entitled cause, find our verdict in
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favor of the plaintiff and against the defendant

and assess plaintiff's damages at Twenty-five

Hundred ($2500) Dollars.

(Jacqueline A. Cole)

(8 years of age)

E. A. ROSS,
Foreman"

which verdict is received by the Court and ordered

to be filed. Whereupon upon motion of plaintiff,

—

IT IS ADJUDGED that plaintiff do have recover

of and from said defendant the sum of $2,500.00,

together with his costs and disbursements herein

taxed at $31,50, and that execution issue therefor.

[16]

AND AFTERWARDS, to wit, on the 25th day of

February, 1931, there was duly filed in said

court, a verdict, in words and figures as follows,

to wit: [17]

[Title of Court and Cause.]

VERDICT.

We, the Jury, duly empaneled and sworn, in the

above-entitled cause, find our verdict in favor of the

plaintiff and against the defendant and assess plain-

tiff's damages at Twenty-five hundred ($2500.00)

Dollars. E. A. ROSS,
Foreman.

(Jacqueline A. Cole)

(8 years of age)

Filed February 25, 1931. [18]
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AND AFTERWARDS, to wit, on the 2d day of

March 1931, there was duly filed in said court,

a motion for new trial and in a arrest of judg-

ment, in words and figures as follows, to wit:

[19]

In the District Court of the United States for the

District of Oregon.

No. L.-10,826.

CHARLES A. COLE,
PlaintifE,

vs.

SPOKANE, PORTLAND AND SEATTLE RAIL-
WAY COMPANY, a Corporation,

Defendant.

No. L.-10,827.

CHARLES A. COLE,
Plaintiff,

vs.

SPOKANE, PORTLAND AND SEATTLE RAIL-
WAY COMPANY, a Corporation,

Defendant.

MOTION FOR NEW TRIAL AND IN ARREST
OF JUDGMENT.

The defendant, Spokane, Portland and Seattle

Railway Company, respectfully moves the court for

a new trial in the above-entitled cases and in arrest

of judgment upon the grounds that

—
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1. The damages awarded by the verdicts of the

jury in each case are excessive and appear to have

been given under the influence of passion and preju-

dice.

2. The court erred as a matter of law in de-

clining to give defendant's requested instruction

number IV reading as follows:

"I instruct you that the evidence is insuf-

ficient to show any negligence on the part of

the defendant in [20] the manner in which

the crossing itself was maintained with respect

to the view at the crossing of train operators

along the highway and of automobile operators

along the railroad. Consequently all allega-

tions of negligence with respect to obstruction

of view and the maintenance of the crossing

itself are withdrawn from your consideration

and you cannot base any recovery on any such

allegations.
'

'

The foregoing motion is made upon the plead-

ings and files in this case, the proceedings in the

trial including the minutes of the court, for the

causes above specified, which are causes set forth

in Section 2-802 Oregon Code, Annotated, 1930,

being the same as Section 174 Oregon Laws, and

in accordance with the rules of this court.

Dated March 2, 1931.

CHARLES A. HART,
FLETCHER ROCKWOOD,

CAREY, HART, SPENCER & McCUL-
LOCH,

Attorneys for Defendant.
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State of Oregon,

County of Multnomah,—ss.

Due service of the within motion is hereby ac-

cepted in Multnomah County, Oregon, this 2d day

of March, 1931, be receiving a copy thereof, duly

certified to as such by Fletcher Rockwood of at-

torneys for defendant.

DAVIS & HARRIS,
Attorneys for Plaintiff.

Filed March 2, 1931. [21]

AND AFTERWARDS, to wit, on Monday, the 18th

day of May, 1931, the same being the 60th

judicial day of the regular March Term of said

Court,—Present, the Honorable JOHN H. Mc-

NARY, United States District Judge, Presid-

ing,—the following proceedings were had in

said cause, to wit: [22]

[Title of Cause.]

MINUTES OF COURT—MAY 18, 1931—ORDER
DENYING MOTION FOR NEW TRIAL.

This cause was heard by the Court upon the

motion of the defendant for a new trial herein,

and was argued by Mr. Paul R. Harris and Mr.

Donald K. Grant, of counsel for plaintiff and by

Mr. Fletcher Rockwood, of counsel for defendant.

Upon consideration whereof,

—
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IT IS ORDERED that the said motion be and

the same is hereby denied. [23]

AND AFTERWARDS, to wit, on Monday, the 8th

day of June, 1931, the same being the 77th

judicial day of the regular March Term of

said court,—Present, the Honorable JOHN H.

McNARY, United States District Judge, pre-

siding—the following proceedings were had

in said cause, to wit: [24]

[Title of Court and Cause.]

MINUTES OF COURT —JUNE 8, 1931—ORDER
EXTENDING TIME TO AND INCLUDING
JULY 15, 1931, TO FILE BILL OF EXCEP-
TIONS.

Upon application of the defendant, and for good

cause shown,

—

IT IS HEREBY ORDERED that the time

within which defendant may file and present its

bill of exceptions herein is hereby extended to and

including the 15th day of July, 1931.

Dated June 8, 1931.

JOHN H. McNARY,
Judge.

Filed Jime 8, 1931. [25] :
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AND AFTERWAEDS, to wit, on the 29th day

of July, 1931, there was duly filed in said court,

a bill of exceptions, in words and figures as

follows, to wit: [26]

[Title of Court and Cause.]

BILL OF EXCEPTIONS.

This cause came on for hearing before Honorable

John H. McNary and a jury, on the 19th day of

February, 1931, Messrs. Davis and Harris appear-

ing as attorneys for the plaintiff, and Messrs. Carey,

Hart, Spencer & McCuUoch, and Mr. Fletcher

Rockwood, appearing as attorneys for the defend-

ant.

By stipulation of the parties, and on order of

the court this case was consolidated for trial with

the case of Charles A. Cole, plainti:^, vs. Spokane,

Portland and Seattle Railway Company, a corpora-

tion, defendant. No. L.-10,827. This case, Nos.

L.-10,826, arose out of the death of Jacqueline A.

Cole, a minor daughter of the plaintiff, and No.

L.-10,827 arose out of the death in the same ac-

cident of Leona J. Cole, another minor daughter

of the same plaintiff.

After hearing all of the evidence, the argument

of counsel and the charge of the Court, the jury

retired to consider the evidence and thereafter

returned a verdict in favor of the plaintiff in

this case, assessing his damages at $2,500.00 upon

which verdict judgment was thereafter on [27]
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the 25th day of February, 1931, entered by the

court against the defendant.

Thereafter and on the 2d day of March, 1931,

the defendant served and filed its motion for a

new trial and in arrest of judgment, upon the

grounds that the damages awarded by the verdict

of the jury were excessive and appeared to have

been given under the influence of passion and preju-

dice, and that the trial court erred as a matter of law

in declining to give defendant's requested instruc-

tion number IV, which is quoted in full herein-

after in this bill exceptions.

Thereafter and on the 20th day of April, 1931,

the defendant's motion for a new trial and in

arrest of judgment was argued orally to the court

by counsel for both parties, and on the 18th day

of May, 1931, the court made its order denying

the said motion.

I.

At the trial the defendant requested the Court

to instruct the jury as follows

:

I instruct you that the evidence is insufficient

to show any negligence on the part of the defend-

ant in the manner in which the crossing itself was

maintained with respect to the view at the

crossing of train operators along the high-

way and of automobile operators along the

railroad. Consequently all allegations of neg-

ligence with respect to obstruction of view and

the maintenance of the crossing itself are with-
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drawn from your consideration and you cannot

base any recovery on any such allegations."

The court declined to give the requested instruc-

tion, and to the refusal of the court so to instruct

the jury the [28] defendant duly excepted.

The evidence necessary to present clearly the

questions of law involved in the ruling is as fol-

lows :

On the 30th day of August, 1928, Jacqueline A.

Cole the daughter of the plaintiff, was killed in

a collision between a gasoline propelled car oper-

ated by the defendant on its railroad, and a Ford

touring automobile in which the decedent was a

passenger, at a place approximately one-half mile

west of the defendant's station at Underwood,

Washington, where a roadway from the grounds

of the United States Government fish hatchery

leading to a county road crosses the railroad track

and right of way of the defendant. The hatchery

grounds are located on the southerly side of the

defendant's right of way and the county road lies

parallel to the right of way on the northerly

side.

The crossing at which the accident occurred is

a private crossing.

Witness Eay W. Hoffman, the Government em-

ployee in charge of the hatchery, a witness for the

plaintiff testified:

''Q. You, yourself, built this road, you said'?

A. It was partially built when I came. I

completed it.

Q. That was about three years ago.
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A. Yes.

Q. And the purpose the road was to furnish

a means of getting to and from the fish hatch-

ery? A. Yes.

Q. It is a private road, is it not?

A. I believe it is classed that way. [29]

Q. Well, you do know, do you not, that the

crossing was built pursuant to a permit which

was given by the railway company to the

Bureau of Fisheries'? A. Yes, sir.

Q. That is correct, is it not? A. Yes, sir.********
Q. The road ends right at the fish hatchery,

does it? A. Yes, sir.

Q. It opens up in your yard, so to speak,

at the fish hatchery building ?

A. It does." (T. pp. 83, 84.)

Witness Hoffman further testified that he built

the road from the hatchery grounds up to the

railroad track, but that the railroad constructed

the actual crossing, and has since maintained it.

(T. pp. 79, 80.)

With respect to the use of the road the same

witness testified:

"Q. Well, now, that road has been occupied

there how long? Been used, I mean.

A. In the neighborhood of* three years.

(*The evidence of this witness at the trial

was taken, by stipulation, reading into the

record his testimony at the trial of the case

of Cecile S. Cole vs. Spokane, Portland and
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Seattle Railway Company, which was tried

in this court in October, 1929.)

Q. Now, what would you say as to the num-

ber of people going up and down there ?

A. Well, it depends on the season of the

year. During the fishing season I would say

there is about twenty cars a day cross over

the crossing.

Q. What class of people come in there?

Just explain that. [30]

A. It is ranchers, fishing men, movie men

—

practically all classes of people.

Q. When you say 'movie' men, what do you

mean ?

A. Cameramen coming in to take the pictures

of the fish.

Q. Well, what would you say as to whether

or not tourists and others coming there to

look over the hatchery come in ?

A. Yes, sir, they visit it often.

Q. This was in August. What would you

say as to whether or not there were people

coming in there frequently during that month?

A. Not so much right at that time of the

year. Perhaps it would average two or three

cars a day. That is outside cars.

COURT.—Outside cars?

A. Yes.

COURT.—There would be local cars, would

there, that would use this road?

A. Speaking of outside cars, I mean the resi-
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dents around Underwood there coming in;

people that were not living at the hatchery.

Q. What would you say as to people that

lived in there and worked there?

A. We crossed, probably, I would say, two

or three trips a day out each car.

Q. And how many cars were there there?

A. There were three at the time." (T. pp.

80, 81.)

Mrs. Larson, a sister of Cecile S. Cole, the de-

cedent's mother, was living at the hatchery grounds.

Mr. Larson was then employed at the hatchery.

(T. p. 33.) Just prior to the accident the decedent,

with her mother, and her sisters and a brother

had been visiting at the Larson home at the hatchery

grounds. (T. p. 34.) Mrs. Larson with Mrs. Cole

and their children were leaving the Larson home

at the time of the accident to drive to the place

where the Coles were then living at a point [31]

to the north of the railroad. (T. pp. 47-49.) Mrs.

Larson was driving the automobile and the decedent

was a passenger in the back seat of the automobile

at the time of the accident. (T. pp. 60, 62, 64, 65.)

Various witnesses gave testimony as to the state

of the vegetation along the railroad right of way
between the location of the crossing and the direction

from which the railroad car approached.

Witness Hoffman for the plaintiff testified on this

subject on direct examination as follows:

"Q. Now, at the time these women were hurt,

will you tell this jury what was the condition of

the brush and foliage at that point?
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A. Along the edge here there was brush

growing—well there was one that was cut down,

that was at least six feet high ; a maple I would

judge that it Avas. And there was brush all

along the edge of the cut, that hid the view.

COURT.—Was the brush on the right of way
of the railroad?

A. Yes, sir.

Q. And when was that brush cut down?

A. The next morning after the accident.

Q. Who cut that down?

A. The section crew.

Q. Now, what would you say was the extent

of the brush along on that point as to whether

it was heavy, or not?

A. Well, in places it grew in bunches. In

places it was quite heavy, and then there would

not be any for a ways, and then there would be

another bunch.

Q. How high would you say that brush grew?

A. The tallest was about six feet, around

six feet. [32]

Q. And the cut was about how deep, did you

say?

A. In the neighborhood of eight or ten feet.

Q. That is, down to the bed of the railroad

track? A. Yes.

Q. Well, at the time that brush was there,

and the time these women were injured—you

remember that very distinctly?

A. I certainly do.

Q. Well, now, what would you say then, as

to whether or not that would obstruct the view
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a good deal worse than it did after they cut the

brush down? A. Yes, it would.

Q. Would you estimate, then about how near

they would get to the track before they cojild

see a train?

A. Well, that would be a rather hard ques-

tion to answer, Mr. Davis; probably around

one hundred feet.

Q. Well, how far now—when you were back

how far would you have to be from the track?

A. To see one hundred feet?

Q. Yes.

A. The driver, I imagine, would be about

seventeen feet from the rail.

Q. And then the front of the car would be

still nearer. Is that the way you estimate it?

A. Yes.

COURT.—You mean the driver would have

to be seventeen feet?

A. Yes.

COURT.—Not the car?

A. Not the car, but the driver."

Mrs. Cole, the decedent's mother, who was a pas-

senger in the front seat of the automobile, testified

that the automobile stopped to allow her nephew,

Elmer, to alight from the running-board of the auto-

mobile, where he had been riding. At that moment,

she testified, the front end of the automobile was

ten [33] to twelve feet from the railroad track.

(T. pp. 50, 57, 58.) She testified further as follows

:

"Q. There is one thing I neglected to ask

you. At the time you stopped, when you were
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traveling up that road, about what distance

would you say you could see towards Under-

wood, in that cut ?

A. Well, I don't think you could see more

than 150 feet, if you could see that far.

Q. What was there to prevent your vision,

to prevent you from seeing?

A. There was quite a bit of brush on the cut

there, which hung down. I don't know—there

were trees, little trees, young willows, and there

was quite a heavy brush there at the time.

Q. When you say hanging down, what do you

mean?

A. They were leaning down towards the track

from the top, leaning over like."

II.

The court denied the motion of the defendant for

a new trial and in arrest of judgment, made on the

ground, among others, that the damages awarded

by the verdict of the jury were excessive and ap-

peared to have been given under the influence of

passion and prejudice. The evidence necessary to

present clearly the questions of law involved in the

ruling is as follows:

Jacqueline A. Cole, the decedent, was eight years

of age at the time of her death. She would have

been nine years of age on the 12th day of Decem-

ber, 1928 (T. p. 36). The accident occurred on

August 30, 1928, so that at the date of her death

she was eight years eight and one-half months old.

Witness Jessie Wilde, a teacher, testified that

she had known Jacqueline ''at least a year." The
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witness stated [34] ''Well, I found her a very

satisfactory child in every way. She was obedient

and willing. She had a very fine attitude towards

school, and her grades were especially good. I con-

sidered her above the average." (T. p. 29, 30.)

She was in the fourth grade in school. (T. p. 39.)

She had always been in good health and was an

energetic child. (Tr. p. 40.) The plaintiff, her

father, testified that he had expected to send her

through high school as he had done for the older

daughter, so that Jacqueline would have been six-

teen or seventeen years old when she finished school.

(Tr. p. 41.)

The decedent's mother testified: "Well, she was

considered rather a live wire. She never could

keep quiet. She was always full of pep. At school

the report cards showed she was an excellent student,

and she had been skipped, one year. She was in

the first half of the fourth year in school. The

teachers were always sending home word that she

was a very excellent student. She behaved very

well at home. . . . She had never been sick in

her life." (T. p. 55.)

Defendant tenders herein this its bill of excep-

tions to the action of the court in refusing to give

the requested instructions and in denying defend-

ant's motion for a new trial, as herein noted.

CHARLES A. HART,
FLETCHER ROCKWOOD,

CAREY, HART, SPENCER & McCUL-
LOCH,

Attorneys for Defendant. [35]
;
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[Title of Court and Cause.]

ORDER ALLOWING BILL OF EXCEPTIONS.

The defendant on July 13, 1931, and within the

time allowed by the rules and orders of this court,

delivered to the Clerk its bill of exceptions, and

served a copy thereof on the attorneys for the

plaintiff, and the court, having found that defend-

ant's bill of exceptions is a true and correct state-

ment of the facts therein referred to,

—

NOW, THEREFORE, IT IS HEREBY OR-
DERED that the bill of exceptions presented by the

defendant above referred to shall be allowed as the

bill of exceptions in this case, and should be filed

with the records in this case in the office of the

Clerk of this court.

Dated July 29, 1931.

(Sgd.) JOHN H. McNARY,
Judge.

Approved

:

DAVIS & HARRIS,
Attorneys for Plaintiff.

Lodged in Clerk's office July 13, 1931. G. H.

Marsh, Clerk. By F. L. Buck, Chief Deputy.

Filed July 29, 1931. G. H. Marsh, Clerk. By
F. L. Buck, Chief Deputy. [36]

AND AFTERWARDS, to wit, on the 3d day of

August, 1931 there was duly filed in said court,

a petition for appeal, in words and figures as

foUows, to wit: [37]
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[Title of Court and Cause.]

PETITION FOR APPEAL AND SUPERSE-
DEAS.

To the Honorable JOHN H. McNARY, District

Judge, and One of the Judges of the Above-

named Court:

Spokane, Portland and Seattle Railway Company,

the defendant in the above-entitled case, considering

itself aggrieved by the judgment entered herein on

the 25th day of February, 1931, in favor of the

plaintiff and against the defendant in the sum of

Two Thousand Dollars ($2,000.00), hereby appeals

to the United States Circuit Court of Appeals for

the Ninth Circuit from said judgment and the

whole thereof, for the reasons set forth in the as-

signment of errors which is served and filed here-

with, and said defendant prays that this petition

for said appeal may be allowed, and that a tran-

script of the record and of all proceedings upon

which said judgment is based, duly authenticated,

may be sent to the United States Circuit Court of

Appeals for the Ninth Circuit, and defendant fur-

ther prays that an order be made fixing the amount

of security which the defendant shall give and fur-

nish upon the allowance of said appeal, and that

upon the giving of such security, all further pro-

ceedings in this court [38] shall be suspended

and stayed until the determination of said appeal
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by the United States Circuit Court of Appeals for

the Ninth Circuit.

CHARLES A. HART.
FLETCHER ROCKWOOD,

CAREY, HART, SPENCER and McCUL-
LOCH,

Attorneys for Defendant.

State of Oregon,

County of Multnomah,—ss.

Due service of the within petition for appeal and

supersedeas is hereby accepted in Multnomah

County, Oregon, this 3d day of August, 1931, by

receiving a copy thereof, duly certified to as such

by Fletcher Rockwood of attorneys for defendant.

DAVIS & HARRIS,
Attorneys for Plaintiff.

Filed August 3, 1931. [39]

AND AFTERWARDS, to wit, on the 3d day of

August, 1931, there was duly filed in said court,

an assignment of errors, in words and figures

as follows, to wit : [40]

[Title of Court and Cause.]

ASSIGNMENT OF ERRORS.

Now comes the defendant and files the following

assignment of errors upon which it will rely upon

the prosecution of its appeal in the above-entitled

cause from the judgment entered herein in favor of

the plaintiff and against the defendant on the 25th

day of February, 1931.
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I.

The United States District Court in and for the

District of Oregon erred in declining to give to the

jury defendant's requested instruction Number IV,

reading as follows:

I instruct you that the evidence is insufficient

to show any negligence on the part of the de-

fendant in the manner in which the crossing

itself was maintained with respect to the view

at the crossing of train operators along the high-

way and of automobile operators along the rail-

road. Consequently all allegations of negli-

gence with respect to obstruction of veiew and

the maintenance of the crossing itself are with-

drawn from your consideration and you cannot

base any recovery on any such allegations."

[41]

II.

The United States District Court in and for

the District of Oregon, erred in denying defend-

ant's motion for a new trial made upon the

ground, among others, that the damages awarded

by the verdict of the jury were excessive and ap-

peared to have been given under the influence of

passion and prejudice.

WHEREFORE defendant prays that said judg-

ment heretofore and on the 25th day of February,

1931, entered in this action against the defendant

and in favor of the plaintiff, be reversed, and that

said cause be remanded to the United States District
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Court in and for the District of Oregon, for a new-

trial.

CHARLES A. HART,
FLETCHER ROCKWOOD,

CAREY, HART, SPENCER and McCUL-
LOCH,

Attorneys for Defendant.

State of Oregon,

County of Multnomah,—ss.

Due service of the within assignment of errors

is hereby accepted in Multnomah County, Oregon,

this 3d day of August, 1931, by receiving a copy

thereof, duly certified to as such by Fletcher Rock-

wood of attorneys for defendant.

DAVIS & HARRIS,
Attorneys for Plaintiff.

Filed August 3, 1931. [42]

AND AFTERWARDS, to wit, on Monday, the 3d

day of August, 1931, the same being the 24th

judicial day of the regular July term of said

court,—Present, the Honorable JOHN H. Mc-

NARY, United States District Judge, presid-

ing—the following proceedings were had in

said cause, to wit : [43]

[Title of Court and Cause.]

MINUTES OF COURT—AUGUST 3, 1931—

ORDER ALLOWING APPEAL.

The above-named defendant, Spokane, Portland

and Seattle Railway Company, having duly served
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and filed herein its petition for appeal to the

United States Circuit Court of Appeals for the

Ninth Circuit, from the judgment entered herein

in favor of the plaintiff and against the defendant

on February 25, 1931, and having duly served and

filed its assignment of errors upon which it will

rely upon said appeal,

—

IT IS ORDERED that the appeal be and is

hereby allowed to the United States Circuit Court

of Appeals for the Ninth Circuit from said judg-

ment entered in this action in favor of the plaintiff

and against the defendant on February 25, 1931.

IT IS FURTHER ORDERED that the bond on

appeal herein has been fixed at the sum of $2,000.00,

the same to act as a supersedeas bond and is a

bond for costs and damages on appeal.

Dated August 3, 1931.

JOHN H. McNARY,
District Judge.

Filed August 3, 1931. [431/2]

AND AFTERWARDS, to wit on the 3d day of

August, 1931, there was duly filed in said court,

an undertaking on appeal, in words and figures

as follows, to wit: [44]

[Title of Court and Cause.]

UNDERTAKING ON APPEAL.

KNOW ALL MEN BY THESE PRESENTS,
that the undersigned, Spokane, Portland and Seattle

Railway Company, of New York, a corporation, as
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principal, and American Surety Company, a corpo-

ration organized and existing imder the laws of the

State of New York, having an office in Portland,

Oregon, and being duly authorized to transact busi-

ness pursuant to the Act of Congress of August 12,

1894, entitled "An act relative to recognizances,

stipulations, bonds and undertakings, and to allow

certain corporations to be accepted as surety

therein," as surety, are held and firmly bound unto

Charles A. Cole in the full and just sum of $3,000.00

to be paid to said Charles A. Cole, his executors,

administrators or assigns, to which payment well

and truly to be made, the undersigned bind them-

selves, their successors and assigns, jointly and

firmly by these presents. Upon condition neverthe-

less that

WHEREAS, the above-named Spokane, Portland

and Seattle Railway Company has appealed to the

United States Circuit Coiirt of Appeals for the

Ninth Circuit, from a judgment in favor of the

above-named plaintiff, Charles A. Cole, made and

entered on [45] the 25th day of February, 1931,

in the above-entitled action by the District Court

of the United States for the District of Oregon,

praying that said judgment be reversed.

NOW, THEREFORE, the condition of this ob-

ligation is such that if the above-named appellant

shall prosecute its appeal to effect, and shall answer

all damages and costs that may be awarded against

it, if it fails to make its appeal good, then this ob-

ligation shall be void, otherwise the same shall re-

main in full force and effect.
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IN WITNESS WHEREOF said principal and

surety have executed this bond this 30th day of

July, 1931.

SPOKANE, PORTLAND AND SEATTLE
RAILWAY COMPANY.

By CHARLES A. HART,
FLETCHER ROCKWOOD,

CAREY, HART, SPENCER and McCUL-
LOCH,

Its Attorneys.

AMERICAN SURETY COMPANY OF
NEW YORK.

[Seal American Surety Company]

By W. A. KING,
Resident Vice-president.

Attest: N. CODY,
Resident Asst. Secretary.

The foregoing bond is hereby approved as to

form, amount and sufficiency of surety.

Dated: August 3, 1931.

JOHN H. McNARY,
Judge of the United States District Court, for the

District of Oregon. [46]

State of Oregon,

County of Multnomah,—ss.

Due service of the within undertaking on appeal

is hereby accepted in Multnomah County, Ore-

gon, this day of July, 1931, by receiving a copy
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thereof, duly certified to as such by Fletcher Rock-

wood of attorneys for defendant.

DAVIS & HARRIS,
Attorneys for Plaintiff.

Filed August 3, 1931. [47]

AND AFTERWARDS, to wit, on the 3d day of

August, 1931, there was duly filed in said court a

praecipe for transcript, in words and figures as

follows, to wit: [48]

[Title of Court and Cause.]

PRAECIPE FOR TRANSCRIPT OF RECORD
ON APPEAL.

To G. H. Marsh, Clerk of the Above-entitled Court

:

You will please make up the transcript on appeal

in the above-entitled case to be filed in the United

States Circuit Court of Appeals for the Ninth Cir-

cuit, and you will please include in such transcript

on appeal the following, and no other, papers and

exhibits, to wit:

1. Complaint.

2. Answer.

3. Reply.

4. Verdict.

5. JudgTQent.

6. Motion for a new trial and in arrest of judg-

ment.

7. Order denying defendant's motion for a new

trial and in arrest of judgment.

8. Bill of exceptions.
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9. Order allowing bill of exceptions.

10. Petition for appeal and supersedeas.

11. Assignment of errors.

12. Order allowing appeal.

13. Undertaking on appeal.

14. Citation on appeal.

15. Copy of this praecipe, as served upon counsel.

Very respectfully yours,

CHARLES A. HART,
FLETCHER ROCKWOOD,

CAREY, HART, SPENCER and McCUL-
LOCH,

Attorneys for Defendant. [49]

State of Oregon,

County of Multnomah,—ss.

Due service of the within praecipe for transcript

is hereby accepted in Multnomah County, Oregon,

this 3d day of August, 1931, by receiving a copy

thereof, duly certified to as such by , of

attorneys for .

DAVIS & HARRIS,
Attorneys for Plaintiff.

Filed August 3, 1931. [50]

CERTIFICATE OF CLERK U. S. DISTRICT
COURT TO TRANSCRIPT OF RECORD.

United States of America,

District of Oregon,—ss.

I, G. D. Marsh, Clerk of the District Court of the

United States for the District of Oregon, do hereby

certify that the foregoing pages, numbered from 3
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to 50, inclusive, constitute the transcript of record

upon the appeal in a cause in said court. No. 10,-

826, in which Charles A. Cole, is plaintiff and ap-

pellee, and Spokane, Portland and Seattle Railway

Company is defendant and appellant; that the

said transcript has been prepared by me in accord-

ance with the praecipe for transcript filed by said

appellant, and is a full, true and complete tran-

script of the record and proceedings had in said

Court in said cause, in accordance with the said

praecipe, as the same appear of record and on file

at my office and in my custody.

I further certify that the cost of the foregoing

transcript is $7.50 and that the same has been paid

by the said appellant.

IN TESTIMONY WHEREOF I have hereunto

set my hand and affixed the seal of said court, at

Portland, in said District, this 22d day of August,

1931.

[Seal] G. H. MARSH,
Clerk. [51]

[Endorsed]: No. 6589. United States Circuit

Court of Appeals for the Ninth Circuit. Spokane,

Portland and Seattle Railway Company, a Corpora-

tion, Appellant, vs. Charles A. Cole, Appellee.

Transcript of Record. Upon Appeal from the

United States District Court for the District of Ore-

gon.

Filed August 24, 1931.

PAUL P. O'BRIEN,

Clerk of the United States Circuit Court of Appeals

for the Ninth Circuit.
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111 the United States Circuit Court of Appeals for

the Ninth Circuit.

SPOKANE, PORTLAND AND SEATTLE RAIL-
WAY COMPANY, a Corporation,

Appellant,

vs.

CHARLES A. COLE,
Appellee.

SPOKANE, PORTLAND AND SEATTLE RAIL-
WAY COMPANY, a Corporation,

Appellant,

vs.

CHARLES A. COLE,
Appellee.

STIPULATION FOR CONSOLIDATION OF
CASES ON APPEAL.

It is hereby stipulated by the above-named par-

ties, by and through their respective attorneys, as

follows

:

In each of the above cases the appellant named has

appealed from a judgment in favor of the appellee

and against appellant rendered by the District Court

of the United States for the District of Oregon,

each on February 25, 1931. The first of the above

cases, numbered by the Clerk of said District Court

as Number L.-10,826, is an action by the plaintiff

as parent, for loss of services caused by the death

of his minor daughter, Jacqueline A. Cole, alleged

to have been caused by the negligence of the defend-
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ant, and the second of the above cases, numbered

in the tiles of the Clerk of said District Court as

L.-10,827, was an action by the same plaintiff

as parent for loss of earnings caused by the

death of his minor daughter, Leona J. Cole, alleged

to have been caused by the negligence of the defend-

ant. The two cases arose out of the same accident

and were consolidated for trial in said District

Court. By reason of the foregoing facts,

—

IT IS STIPULATED that said cases may be

consolidated for the purposes of appeal with a

single printed transcript of record and consolidated

for the purpose of preparation of briefs and oral

argument, and that an order may be made by the

Court giving effect to this stipulation.

CHARLES A. HART,
FLETCHER ROCKWOOD,

CAREY, HART, SPENCER & McCUL-
LOCH,

Attorneys for Appellant.

DAVIS & HARRIS,
Attorneys for Appellee.

So ordered.

CURTIS D. WILBUR,
United States Circuit Judge.

Dated: San Francisco, August 24, 1931.

[Endorsed] : Filed Aug. 27, 1931. Paul P.

O'Brien, Clerk.


